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REFUGEE RETURN FROM ZAIRE TO
RWANDA: THE ROLE OF UNHCR*

Kurt Mills

Introduction

A simmering humanitarian and security crisis in eastern Zaire came to a
head in late 1996 when a civil war broke out and hundreds of thousands
of refugees returned to Rwanda. Many different actors were involved in
the complex situation in this unstable part of Africa, including govern-
ments — both local and international — rebel groups, génocidaires, the UN,
and nGos. The focus of this chapter is to examine the role of one key
actor — the un High Commissioner for Refugees (unHcR). As the de facto
humanitarian coordinator for much of the crisis, UNHCR was a central actor
in the humanitarian, political, and security milieu of the Great Lakes region
of Africa. In one sense, UNHCR, as well as the rest of the international
community, played a significant role in the maintenance of an extremely
destabilizing situation in eastern Zaire. It provided massive amounts of food
and other materials to refugees in the camps. This assistance, as well as the
very existence of the camps themselves, helped fuel the continuing conflict
in the Great Lakes by supporting and providing the bases from which the
militants conducted their destabilization campaign. UNHCR, which had
primary responsibility for the camps, tried many ways to get the refugees
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to return. While being given much responsibility, it was also marginalized
by all the major actors in the region and the role it played in the actual
.nowmammo: of the refugees was, in one sense, relatively small. It came under
immense pressure from many different quarters, including governments
and nonstate actors. At times it was faced with situations which seemed to
pose it with impossible choices between carrying out and violating different
parts of its mandate.

The experience in the Great Lakes raises a host of questions related
to the role of humanitarian actors in complex emergencies, in particular
those having to do with the relationship between humanitarian action and
political/security interests. For example, can humanitarian action inflame
insecurity? How do humanitarian actors mediate between different parts
of their mandate which may come into conflict? A key issue raised had to
do with the applicability of the principle of nonrefoulement, which prohibits
forcibly sending refugees back to a situation where they may be in danger
.Hs the Great Lakes, many of the refugees were forced back to Rwanda. %nﬁ.
it seems most were refugees against their will and were, for a number om
reasons, unable to actually make a decision whether to return or not. This
posed a seemingly intractable dilemma for uNHCR and others. However,
this is a dilemma which will probably be seen again, so it is necessary 8v
more tully investigate the situation and implications of various courses of
action.

. 'This chapter, then, will investigate the role unHCR played in eastern
Zaire during the crisis in 1996 and early 1997. It will look at the pressures it
was under and the dilemmas it faced, focusing on the efforts it undertook
to protect the refugees and return them to Rwanda.

Background: 2 Million Refugees

On 6 April 1994, a chain of events began which ended in the slaughter of
approximately 800,000 Rwandans in what was certainly the bloodiest few
months since the end of World War 11. As a result of the genocide and the
ensuing fighting between the government and militia forces on the one hand
and rebel forces on the other, more than 2 million people became Rw:m@om,
outside of Rwanda, and many others were displaced within their country.
About half of these fled to eastern Zaire. As the Tutsi-based Rwandese
Patriotic Front (rpF ) swept in from Uganda to challenge the Hutus who
were engaging in the genocide, many Hutus fled the fighting and their
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perceived future in terror. These Hutus included many génocidaires — those
who had participated in the mass slaughter — and many ordinary Rwandans
who played no role in the genocide. The reason why the former group fled
is obvious — they feared, probably rightly, what would happen to them
if the Tutsi RPF caught up with them. The second group had many, and
more complex, reasons for leaving. First, like refugees around the world,
some simply fled the brutal fighting. Second, they were escaping what they
perceived to be a fate similar to those of the génacidaires. They were afraid
that the rpF would indiscriminately go after any and all Hutu. This fear
was exacerbated by propaganda put out by the génocidaires. Third, many
Hutu were forced into refugeedom by their fellow Hutu, to serve as shields
for the leaders who planned and executed the genocide.

These latter refugees, who formed the majority of Hutus in exile, were
kept from returning to Rwanda for three reasons. The first was fear, the same
fear that impelled them to leave in the first place — fear that the new Tutsi
regime would take indiscriminate revenge on them. This fear was fueled
by the génocidaires, who would certainly have been targets of retribution.
Second, the refugees were kept from returning by force and intimidation
on the part of the refugee leaders. Third, and relatedly, the refugees stayed
as a result of a defining feature of Rwandan society — pervasive top-down
control and decisionmaking. The individuals were not used to making deci-
sions on an individual basis; rather, decisions were made for them, as part of
a group. This combination of factors lead to one of the central dilemmas of
the crisis which may characterize other refugees crises in the future. How
can the principle of voluntary return be squared with a situation where it
is not necessarily return but exi/e which is not voluntary?

This mass of people allowed the approximately 50,000 former Rwandan
soldiers (ex-raRr) and militia? to hide out and organize themselves for a
return to Rwanda to retake power. Exile was, as one commentator put it,
“the continuation of the war by other means.” Although there were formally
elected leaders of the refugees in the camps, the real power in the camps lay
with former high ranking officials in the Rwandan government, members
of the ex-FAR, and militia. They controlled the camps, prevented refugees
from going back home, and organized the military actions that ultimately

destabilized the border area and beyond.
The massive refugee camps provided cover for the génocidaires and
those who wanted to regain power in Rwanda. Thus, a main responsibility for
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the leaders was to keep the refugees from returning. This task was facilitated
in a couple of different ways. First, as noted above, the nature of Rwandan
society is such that most decisions are collective decisions, made from the
top and imposed on the rest of the people. There is very little individual
decisionmaking. Because this is such an ingrained aspect of Rwandan society,
it was very hard for individual refugees and families to make the decision to
return home, absent such a decision by the leaders. This situation was further
reinforced by the propaganda spread by the leaders which misrepresented the

situation in Rwanda at the time. As noted previously, most of the refugees

were led or forced out of Rwanda by the génocidaires rather than being forced

out by the advancing rPF forces. While perhaps the new government might
have wanted to marginalize the returning Hutus,” it was the leaders who

were in the most danger. Yet, in order to scare the refugees, the situation was

made to sound significantly more dangerous than it actually was.

'The Rwandan government did not help the situation, however. There
were contradictory statements regarding how and when the refugees should
return. Refugees who returned were regarded with suspicion, and returning
refugees from Zaire was the last priority after returning the refugees from
Burundi and Tanzania. As the rpF consolidated its hold on power, it seemed
that the Hutu population was being systematically marginalized, and the
government was not making it easy for the refugees to return.” The rpF had
engaged in massacres at the end of the war, and as one NGo worker observed,
“[bJodies appeared regularly in the Kagera River until May 1993, long after
the RPF gained control of the country.”® Further, the Rwandan jails were
overflowing with suspected génocidaires, and the refugee leaders were able
to capitalize on this to demonstrate the danger of returning.” They were
thus able to maintain and tighten their grip on the camps, which served as
the staging ground for destabilization.

Early Efforts to Return the Refugees

Within a couple of months after the refugees left, it was clear to most of
the main actors in the region that the refugees needed to return. It was
recognized that the camps were likely to become destabilizing. It was also
felt that reconciliation would be easier if the refugees returned sooner rather
than later because there would be less time for further hate and suspicion of
the refugees to develop within Rwanda. The debate revolved around when,

with the UNHCR arguing for an early return.®

The Role of the UNHCR

On 23 July 1994, the High Commissioner for Refugees Sadako Ogata,
stated that uNHCR wanted to encourage refugees to return.” UNHCR offered
to take a group of 20 camp leaders from Goma back to Rwanda so they
could see for themselves the conditions the refugees would be returning to
and report back to the camps. They refused, an indication of the resistance
and defiance among the leaders.’® uNHCR first tried to repatriate refugees
from Goma on 23 August. This was stopped by the militias and camp leaders,
who stepped up intimidation and violence to prevent the refugees from
repatriating or even talk about repatriating. Even so, many thousands of
refugees did repatriate from Goma during the last part of 1994, accompanied
by a Zairian security escort to the border, although this represented only a
very small percentage of the refugee population. At the same time, UNHCR
suspended its repatriation assistance to Rwanda in September because of
alleged human rights abuses there.™

Throughout this period, two issues permeated discussions within
UNHCR about return. The first was the actual conditions in Rwanda. That
is, was it safe for the refugees to go back? Conditions varied throughout
the country, UNHCR did not have access to significant portions of Rwanda,
and there was much contradictory information. It was thus hard for it to
make a firm decision.'2 The second issue was that of the voluntary nature of
the return. The principle of voluntary repatriation is generally recognized.™
Yet, given the situation in the camps and the fact that the refugees, mow the
most part, were not able to make the decision to repatriate because of the
intimidation and violence on the part of the militants, this principle took on
new meaning. If the refugees themselves are not able to make the decision
whether or not to return, almost by definition any returns, particularly on

a large scale, will not be “voluntary.”

By October it was clear that the militants were expanding their orga-
nization and consolidating their grip over the camps. A 21 October UNHCR
press release stated that “In some camps, the former authorities have virtually
taken control of all food and relief distribution in order to consolidate their
power and to manipulate and dominate the camp population.”'* Earlier in
the month, Ogata had said that “The aim [of the camp militants] appears to
be to control the refugee population, block their voluntary return to Rwanda
and build resistance against the Government in Kigali.”** By the end of
the year, some NGOs pulled out of Goma and Ngara in Tanzania because of

the worsening situation, and although uNHCR considered this, as Dennis
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McNamara, Director of the uNHcR Division of International Protection,
has stated: “the agency’s mandate and the humanitarian imperative of car-
ing for the majority of vulnerable and needy civilians, women and children,
made a withdrawal impossible.”*¢
Since it was the génocidaires and militant leaders who were perceived
as preventing a resolution of the refugee crisis, the obvious first step was to
separate out these leaders from the rest of the population. Various requests
and plans to accomplish this were floated as early as mid-August 1994, when
the Zairian Prime Minister requested that 20,000 ex-FAR be relocated away
from the border. When family members were included, the total number of
people to be relocated climbed to 80—90,000. Identifying all of the ex-rar
would have been problematic, particularly since some of those wearing
uniforms were not, in fact, soldiers. This plan would have been very costly,
estimated at $90 to s125 million (whereas it was estimated that the ultimate
solution — see below — cost about only about 2% of what a full-fledged
peacekeeping operation would be).!” Further, such an undertaking would
have entailed deploying a significant number of troops, both in the camps
to maintain security during the estimated six months it would have taken
to prepare the sites for the transfer, as well as to separate the soldiers from
the rest of the population. It was unclear how much resistance the armed
elements would have put up, although this was an obvious concern. The
international community showed almost no support for this and by January
1995 the UN Secretary-General admitted defeat in his attempt to putsuch a
force together. Further, he put the responsibility for addressing the security
issue on UNHCR, thus abdicating the responsibility of the UN to maintain
international peace and security to its humanitarian arm.®
A lesser option was then pursued ~ deploying a security force in the
camps. Its mandate would not include separating extremists. Rather, its
focus would be to maintain security in the camps for the refugees and make
sure that relief supplies could be distributed unhindered. However, it was
hoped that the security force would undermine the hold the extremists had
in the camps, making it possible for the refugees to make the decision to
go home. In fact, this was the main reason uNHCR Goma requested this
deployment. UNHCR negotiated with Zaire to create the Zairian Camp
Security Contingent (zcsc). Deployed in February 1995, it was comprised
of 1,500 elite Zairian troops and paid for by unucr. The Zairian Minister
of Defense referred to them as ‘Ogata’s troops. They of course were not, and
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could not be, under the command of unHcr. While it could try to exercise
influence in how the troops carried out their mandate, the orders came from
the government. Obviously, however, the government émﬂnm to be able to
place the blame on UNHCR in case anything went wrong. Further, Om.mﬁr
as head of a humanitarian agency, did not have a mandate for oo:QoF.:m
military forces of any kind. This abdication of its mnncaa\. 3_.@ by the Security
Council highlights the fact that UNHCR, and humanitarian actors more
generally, are being called upon to carry out mc:oaowm that Hrn.v\ are not
equipped to do and which are the purview of w:\mm_,:m:ozmt mmocﬁ,a\ actors,
Jike the Security Council. The zcsc could never be ‘Ogata’s troops vmnmcmo
the international community has proven itself incapable of providing the
support necessary for humanitarian agencies to carry out their work or,
indeed, to obviate the need of humanitarian action in the first place. And, of
course, there was no legal precedent for such a situation. Further, some mm_.ﬂ
that the zcsc was a bad idea, precisely because they were not under UNHCR's
control, and when the war broke out, some of the troops fought.”® Although
the zcsc did arrest a few “small fry,” most leaders, although known to the
zcsc, remained unmolested by the force.?! The Zairian leadership showed
little interest in carrying out such activities and little outside pressure was
exerted by the international community. In fact, the Zairian mo<m55.na
provided resources to the militants and rather than wanting to undermine
their position, worked to strengthen it.? Given mww lack of support w_,oB.m_m
quarters to separate the extremists, there seemed little prospect for a quic
return of the refugees.”

The first forced repatriation from Zaire occurred in August 1995- The
government felt put upon by the international 855::.5\. A Ec.a.._mz Rights
Watch report® in May 1995 stated that arms were Rmng.:m the militants, and
Zaire felt implicated. Further, Security Council resolution o1t of Hm.v \Jcm:m.ﬁ
lifting the arms embargo against Rwanda, directly contravened Zaire’s posi-
tion. Consequently, approximately 12-15,000 refugees were mx.vac.o& from
the Kivu region to Cyangugu and Gisenyi over ma<wmm_ m.mw\mm, vwmus:_:m on Mo
August, when 181 refugees were sent by truck to O_wm:v:.. Itis ::.&omn Sﬁv\
the repatriations stopped. One senior UNHCR official claims ﬁrm.ﬁ it was the

result of international pressure.”® The head of the UNHCR office in Goma at
the time maintains that the repatriation was not seriously supported mv\ wrn
central government and that while it might have Smamwﬁwm the repatriation,
the local officials were on their own. Under these conditions, there was no

YN
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way that the repatriation could be sustained, and on 20 August the forcible
returns ended.?’

Although it was condemned as a violation of human rights and
UNHCR could not support it because it contravened its mandate and other
international law, it was still seen as a possibly positive development. As the
head of uNHCR Goma at the time writes:

Many officials, including in the relief community, felt that if a
forcible repatriation could be organised, with the Zairian armed
forces acting as a deterrent against any violent retaliation by
Hutu extremists, it would free the population from the grip of
extremists and allow a voluntary return to take place [...] It was
felt, especially in uNHCcrR Goma (and Kinshasa) that a controlled
coercion was much preferable to a violent outburst which was
bound to happen if no viable solution was found for the refugees

in eastern Zaire.?®

‘There was relatively little violence, and the refugees, for the most part, seemed
to be moving of their own free will. Those refugees who returned benefited
in one significant way. Since they could claim to have been forced back to
Rwanda by Zaire, they were not under the same cloud of suspicion as if they
had returned more voluntarily. Yet, the hoped for momentum for further
voluntary returns did not materialize, and some officials, particularly in
Kigali, were coming to the conclusion that forced repatriation was the only
way to get the refugees back. In other words, unHCR should just allow this to
happen, and then help the refugees when they were back in Rwanda. Some
coercion, probably by Zairian forces, was necessary to break the stranglehold
of the extremists allow the refugees to make their own decision (although
it was assumed that most of them would decide to return).?’

Soon thereafter, Zaire announced a deadline of 31 December 1995 for
all of the refugees to leave Zaire. uNHCR did not oppose the deadline, and
was roundly criticized.*® Yet, as one unHcr official intimately connected
with the situation in Goma states:

This criticism rested on a traditional analysis of repatriation in
a situation which was extreme and could not be dealt with, in a

traditional manner [...] the refugees wanted to return but were
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being prevented from doing so by intimidation and violence.
Pressure on the leadership was thus necessary, even if it meant
pressure on the population as a whole, since the leaders were
hiding behind the mass of the refugees. The deadline maintained

such a pressure.*!

In other words, the only way to deal with the situation and allow the
refugees to exercise what was assumed to be their option to return was to,
in fact, force them to exercise that option. This is, at least on the surface, a
significant breach of international norms and, on the one hand, it is rather
shocking that uNHCR would not vigorously oppose such an eventuality. On
the other, the circumstances in the Great Lakes may require a rethinking of
the absolute application of these norms, or at least a realignment of strategies
in pursuing refugees protection and solutions.*?

For a variety of reasons that are well covered by Reed in this volume
the deadline came and went without the hoped for returns. On 26 November,
after a meeting with former President Carter, President Mobutu announced
that the deadline was being suspended. The voluntary return of refugees,
which had increased significantly the previous month, declined precipitously
as the one significant tool uNHCR had to promote repatriation — pressure,
partly in the form of the deadline — was taken away.*

1996: The Return of the Refugees

Throughout the first part of 1996, other strategies were pursued. The Zairian
government restricted travel on the part of refugees. Further, Zaire and
UNHCR agreed to other actions, coming under the heading ‘administrative
closure.” Much economic activity was quashed by Zairian troops, including
the closing of shops. This was very short-lived, however.**

'The problem of repatriation appeared intractable. While attempting
to implement voluntary repatriation, uNHCR Goma also followed another
tact. Recognizing that at least for the time being, there was no prospect of
the refugees returning to Rwanda, it decided to investigate another durable
solution — integrating the refugees within Zaire. It proposed moving those
refugees who did not wish to go back to settlements further from the
border. It was recognized that this would not be looked on favorably by
Zaire. Further, it would undermine efforts to encourage voluntary repatria-
tion. It would help the leaders gain greater control over the refugees and a
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firmer position within Zaire from which to mount their hoped for return
to power in Rwanda. At the same time, uNHCR hoped that it might put
more pressure on Zaire to arrest the leaders as it had promised. However,
it was difficult to envisage the entire refugee population staying and mov-
ing to new locations, and just moving the camps without addressing the
issue of the militants would not help the situation. uNHCR considered
moving some of the camps closest to the border to deprive the militants
of easy access for their raids into Rwanda, while sidestepping the issue of
integration. One camp considered was Kibumba, which had a relatively
weak internal structure. Many in Kibumba wanted to stay there because
they had easy access to their interests, such as property, in Rwanda. uNHCR
hoped that moving the camp would undermine the camp structure and
induce many of the refugees to repatriate. In turn, it was hoped, this would
build momentum for repatriation from other camps. Yet, relocation, at the
same time, could also have the effect of making staying in Zaire appear like
a realistic possibility for the refugees, undermining UNHCR’s position that
stability in the region could only be attained by the return of the refugees.
Such a strategy would allow the international community to continue to
abdicate its responsibility and allow the humanitarian sector to address the
problem while it continued to ignore the issue, as it had for two years. In
the end, none of these options were implemented.>
At the same time, the security situation in eastern Zaire was getting
worse. Infiltration into Rwanda continued, and there were many clashes
between the refugees and the local populations. Further, by October a
widespread civil war had emerged in eastern Zaire as a result of an at-
tempt by the government to expel approximately 400,000 local Tutsi — the
Banyamulenge. The Banyamulenge, and other forces hostile to the Mobutu
regime, constituted themselves as the Alliance de Forces Démocratiques
pour la Libération du Congo-Zaire (arpL) and counterattacked. The aFprL,
which was later to oust Mobutu from power, was also supported by Rwanda
and Uganda, who were particularly concerned with ending the infiltrations
from Zaire. As the ArpL swept through eastern Zaire, they attacked refugee
camps, since they saw ex-FAR and militia as enemies and the camps as
enemy bases. Thousands of refugees died, probably at the hands of all parties
involved in the conflict — AFDL, ex-FaR and militia, and Zairian troops. And,
from late-1996 onwards, all of the major camps were emptied.®®
As the conflict spread, the pressures on the refugees from many dif-
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ferent quarters increased. It became clear that UNHCR was involved in a
situation which was far beyond its normal operating parameters and that it
could not hope to adequately face the situation. In fact, as will become clear,
it was, to a very large extent, marginalized as events overtook its capabilities.
The High Commissioner told unHcR’s Executive Committee on 7 October
that “probably never before has my office found its humanitarian concerns
in the midst of such a lethal quagmire of political and security interests.”’
As fighting between the AFpL and the Hutus and government forces
increased, Zaire once again declared that the refugees should be expelled,
and the us said that the camps should be closed. Refugees fled before their
camps were destroyed, and eventually all international aid workers were
evacuated from Bukavu and then Goma by 2 November, thus losing access
to information and the refugees themselves. On 7 November, UNHCR called
on the international community to raise a force to ensure humanitarian
access. The debate over this force is covered by Adelman and Baxter in this
volume. Suffice it to say that uNHCR supported the proposed, but ultimately
doomed, Multinational Force.*® The High Commissioner also encouraged
the refugees to return in a radio address in October.”

In the period 15-20 November 1996, as a result of an AFDL offensive
on Goma, approximately 600,000 refugees repatriated to Rwanda from the
Goma area, with UNHCR and other aid organizations virtually helpless to
do anything until the refugees actually entered Rwanda. unHcR was able
to transport some of the refugees, although for most it was easier for them
to walk than wait for trucks. The sheer number of people, as well as their
relative proximity to the border, mitigated against a significant UNHCR role
until the refugees crossed the border. At that point, UNHCR returned the
refugees to their communes of origin. At least 200,000 more refugees fled
further into Zaire. In fact, it appears that it was not necessarily an A¥DL goal
to push the refugees back to Rwanda. Rather, the aim was to destroy the
camps, thus depriving the Hutu militants bases from which to launch their
infiltrations. There is speculation that the AFDL may actually have wanted to
push the refugees further into Zaire, away from the border, making it harder
for the militants to operate and, more generally, to prevent the return of an
extremely large number of Hutus. If they had wanted to push the refugees
back to Rwanda, one observer notes, they would have attacked from the west,
thus not giving the refugees that direction to escape, giving them only the
option of going east into Rwanda. In any event, another group, the Mai Mai,
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who wanted to get rid of all Kinyarwanda speakers from the Kivu region,
prevented most of the refugees from fleeing into Zaire.*

Some did, however, go further into Zaire, sometimes pushed by the
Hutu militants who were, yet again, using them as human shields.** However,
as soon as the refugees poured back into Rwanda, the Rwandan govern-
ment, supported by the United States, declared the refugee problem solved,
saying that no refugees were left in Zaire. There was also a debate regarding
how many refugees actually repatriated, prompting the so-called ‘numbers
game,’ where Rwanda and the us declared all the refugees returned, and
UNHCR, supported by intelligence from other countries, including France,
claimed that there were still many refugees unaccounted for.** This in fact,
became a major international controversy, which brought uNnucR into direct
conflict with the biggest international player and the home government of
the refugees. The key questions are two-fold. First, why was there a conflict,
and second, what was the truth?

Although, on the one hand, Rwanda had been periodically calling for
the refugees to return home, there still may have been concern about the
effect that such a massive repatriation would have on the country. Leaving
a few hundred thousand refugees, mostly militants and their families, deep
inside Zaire, where it would be diflicult for them to engage in their attacks
against Rwanda, may have seemed like a good strategy. Two observers who
were in Zaire at the time speculate that transforming the Kivus into a buffer
region may have been the Rwandan government’s initial goal in support-
ing the rebels. Further, it would have relieved a little pressure on the land,
since the entire Rwandan population, including those that returned from
Uganda and elsewhere, as well as those in the refugee camps, was probably
back up to its pre-genocide levels as a result of the returns and the high
fertility rate and it would have reduced the pressure on the prisons, whose
populations were steadily increasing with génocidaires.¥ Thus, the best
strategy would be to declare the refugee crisis over, and let the refugees
come to whatever fate they might in the Zairian forest. The us supported
Rwanda’s position, and in fact, has been a steadfast supporter of the new
regime, even as other donor countries have become more wary as a result
of apparent human rights abuses on the part of the Tutsi-led government.
Much of the impetus for this support came from guilt arising from the us’
standing on the sidelines as the genocide occurred. Further, one strand of us
officialdom held that the refugees were being given too much assistance, that

The Role of the UNHCR

this assistance perpetuated the security crisis, and that the refugees should
be returned as soon as possible. There was significant criticism of UNHCR
in this regard. This was the position of, among others, the Deputy Chief of
Mission, Peter Wayle, and the new Ambassador in Kigali, Robert Gribben,
who took up his post in mid-1996. Further, by this time the donor countries
were suffering from donor fatigue and wanted to resolve the refugee situ-
ation so they would not have to support such large refugee populations.*
In addition, declaring the refugee crisis over undermined support for and
eventually killed the proposed MNF, thus relieving pressure for a mission
that almost nobody wanted.*’ ,

There was a valid debate over the actual numbers of displaced persons
in Zaire after the repatriations.* However, in the aftermath of the return,
there continued to be a politically motivated debate on the numbers of refu-
gees left in Zaire. The argument seemed to revolve around a couple of issues.
The us argued that 600,000 refugees returned in the mass return, while
UNHCR estimated that 500,000 had returned (although the un provided
many different figures in the first days of the crisis*”). The us and uNHCR
also had different estimates of how many refugees were in the camps in the
first place. And, the us argued that whatever refugees were not accounted
for had been killed in the fighting. While uNHCR conceded that some may
have been killed as a result of fighting, it maintained that there were still
hundreds of thousands somewhere in the jungle. It steadfastly refused to
alter its estimates, although it did, eventually, accept the us’figure of 600,000
returned.*® Part of the problem with UNHCR’s numbers was that it was
not able to get an adequate census of the refugees in the camps before the
return, thus the numbers were estimates, with no firm ground beneath them.
Other observers thought that UNHCR’s numbers were high, although they
conceded that there were probably still substantial numbers of refugees in
the Zairian forests. The problem was finding them. They were in extremely
inhospitable terrain, and it was very difficult to physically search for them.
Security was also an issue, since there was still much fighting going on. The
Us had been providing satellite data, which had been considered reliable, to
uNHcR. This stopped, however, once the debate began. The us began to insist
that its aerial intelligence, generated by overflights of eastern Zaire showed
no refugees. One humanitarian ofhcial claims that there was no way that
the flights out of Rwanda, which were said to provide the aerial intelligence,
could have missed the refugees. Further, the us claim was contradicted by
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French intelligence, which for a while just hinted at discrepancies. As this
official claims, UNHCR “got significantly different information” from differ-
ent donor governments, thus fueling the debate.*” Many different sides had
an interest in the numbers debate, and as one donor representative argues,
nobody knows the exact figures, although he maintains that the correct
number was probably somewhere in the middle of the varying estimates.>
Regardless of the actual figures, the mystery refugees did start reap-
pearing. An additional 85,000 repatriated from Zaire by the end of 1996.°1
However, many of the refugees had gone north and west, some appearing
as far away as the Republic of Congo, where approximately 15,000, many
armed, settled in remote villages in the north of the country. About 10%
of these were eventually repatriated by uNnHcRr. Further, approximately
12,000 refugees were repatriated by UNHCR by air from Mbandaka, near
the Republic of Congo between May and November 1997. Another 3,700
refugees were repatriated from the area of Mbujimaya, which is south and
west of the Kivu region toward Angola.”? The vast majority of the refugees,
however, appeared at Tingi-Tingi, where 160-170,000 refugees lined the
road by the end of February 1997. This region, which was north and west of
Goma, approximately halfway to the Central African Republic, was very
remote and hard to get to. UNHCR planes had to land on the road since there
was no airstrip. There was no government authority in the region, which led
to a power vacuum and a lack of law and order. Further, there were arms in
the camp and UNHCR personnel had little protection, although the govern-
ment did bring in a couple of flights of arms. UNHCR’s operation collapsed
with the advance of Kabila’s troops at the end of February. The refugees fled
north and west on February 28 toward Ubundu and Kisangani (where they
were not let in). The camp was overrun on March 1, and all aid personnel
were expelled on March 3 and 4. UNHCR was prevented from gaining access
to the refugees in the Kisangani area. It was declared an Operational Zone
by the AFpL, and many refugees were killed. uNHCR was able to reestablish
its presence in Kisangani by the beginning of April on the orders of Kabila,
although it was far from an ideal situation. UNHCR was given 60 days to
repatriate all the refugees. Troops followed UNHCR personnel as they sought
out and visited refugees. They were very rough and many refugees were killed.
At the same time, UNHCR was not in a position to investigate the situation.
The situation was also bad in other ways. The mortality rate in Kisangani was
an astounding 62 per 10,000. By way of comparison, the normal mortality
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rate in refugee camps is .06 per 10,000. A rate of 2 per 10,000 constitutes
an emergency, and 4 per 10,000 is declared an emergency out of control.
Most of the refugees were begging to go back. It was obvious that they
would die if left in the forest. UNHCR personnel were uneasy because they
did not have access to and know the situation in the prefectures from which
the refugees came. Yet, the situation was very dire and uNHCR mounted
a massive airlift, flying approximately 43,000 refugees back to Rwanda
from Kisangani between April and June 1997. A total of more than 60,000
refugees were repatriated from Zaire by air. Another 130,000 repatriated
by land during 1997 through Gisenyi, across the border from Goma, and
Cyangugu, across the border from Bukavu. uNHCR estimated that by the
end of 1997, there were still approximately 37,000 refugees in what was, by
then, the Democratic Republic of Congo.”

Analysis: The Role of uNHCR
'The experience of the Great Lakes, and in particular eastern Zaire, highlights
three related trends with regard to humanitarian action which may be proto-
typical for other humanitarian emergencies in the future. First, humanitarian
action has become a substitute for international security action, part of what
I call neo-humanitarianism.>* Rwanda is certainly not the first instance of
this. The international response to Bosnia-Herzegovina was a very clear
example where humanitarian actors, and in particular UNHCR, were used by
the international community to demonstrate its will to respond to a severe
humanitarian and security crisis. The international community, until very late,
did not commit the necessary security resources to address the ethnic cleans-
ing nor did it provide the necessary security protection to allow uNHCR and
other humanitarian agencies to adequately carry out their activities. In the
Great Lakes, the onus for almost the entire international response to the
refugee and security crisis (which, of course, were significantly the same)
fell on uNnHcR. The humanitarian community was responsible for the care
and feeding of more than 1 million Rwandan refugees in eastern Zaire. This
humanitarian activity helped to fuel the destabilization of the region by the
exile militants by feeding them and providing them with bases from which
to carry out there activities and to hide themselves (i.e. the camps). It is
hard to see how the humanitarian community, could have acted otherwise,
however, given the scale of human suffering.

Further, the blame for the situation in the camps and the resultant
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destabilization cannot be put on the humanitarian actors. It was the re-
sponsibility of other actors — either the government of Zaire or the un —to

prevent or address the activities of the militants by enforcing security within

the camps and separating the militants. Zaire, as seen elsewhere in this

volume, had little interest in truly addressing the situation. The un balked

at providing the financial and military resources necessary to do the job. The

job of providing security for itself and the camp more generally fell squarely
upon the shoulders of uNHCR, which basically rented a small portion of the

Zairian army to do something that either the army should have been doing

already or the uN should have done. And even then, the zcsc had no real

mandate to address the most pressing issue — separating the militants. Thus,
the whole of the international community abdicated it responsibility for

ensuring peace and security in the region to the humanitarian community

which, of course, did not have the capabilities, resources, and mandate to

carry out these activities.

Second, as elsewhere in the Great Lakes, UNHCR was faced with the
dilemma of forced repatriation. In Burundi, Tanzania, as well as Zaire,
militants had a firm grip on the camps, although the camps in the first two
countries were not nearly as destabilizing as those in Zaire. Nonetheless,
there was still much debate about how to break the grip in these camps
and allow the refugees to make a decision to go home. In Burundi, during
July 1996, 15,000 refugees were forcibly returned. UNHCR protested, and the
repatriations stopped for a while, although this set the stage for the return of
most of the rest of the Rwandan refugees in Burundi. In Tanzania, UNFHCR,
under pressure from many sides, signed a Memorandum of Understanding
with the Tanzanian government which said that the refugees should return
by the end of the year. Although uNHCR hoped to use this as a way to pro-
mote the return of refugees in an orderly fashion, it did not turn out this way.
As the deadline approached, the refugees in the camps in and around Ngara,
at the urging of their leaders, actually started moving toward the interior
of Tanzania. At this point, UNHCR called on the Tanzanian government to
intervene, which it did, essentially taking the opportunity to push all the
refugees back to Rwanda. As this operation was in progress, UNHCR felt it
had no option but to help the refugees as best it could under the circum-
stances, thus participating in the forced return of 300,000 refugees.”

In the case of Zaire, UNHCR found itself in a situation where it was
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faced with a set of bad choices. There was an unstable situation where
refugees were unable to repatriate because of pressure from the militants.
'The only way to get them to go back seemed to be through some sort of
non-voluntary repatriation. Yet, this would violate the principles of vol-
untary return and nonrefoulement. The latter was operative because under
this principle refugees could not be returned to a place where they might
be in danger. UNHCR was, in fact, unable to investigate and guarantee that
many of the home communities of the refugees were, indeed, safe. It thus
found itself in a position where it publicly condemned forced repatriation
but privately felt, at least in some form, this was the only viable way to get
the refugees back. In this particular instance, return was seen as the only
real long-term solution. However, it also highlights a more central trend
where repatriation, rather than being seen as just one of three durable solu-
tions — the other two being integration into the country of first asylum and
resettlement in a third country — has now come to be seen as the primary
solution to refugee situations.®

With regard to the issue of forced return, UNHCR was attempting to
face a reality which will likely reoccur. While the Great Lakes was atypical
in many ways, the apparent expansion of communal conflicts where forced
movements of large numbers of people coincide with rebel movements who
may take refuge in, or indeed arise out of, refugee populations would seem to
indicate that similar situations will arise in the future. More thought needs
to be given to how to address these situations, including making reference
to the exclusion and cessation clauses found in international refugee law,
whereby asylum seekers can be excluded from refugee status as a result of
other activities they have engaged in or where the situation in the country
of origin has changed such that it is safe for them to go back and thus the
refugees are no longer in need of international protection. Regarding the
first, certainly participation in genocide and other crimes against humanity
would qualify. In Zaire, the main impediments to invoking the exclusion
clause were the large numbers of people and the lack of resources. Individual
status determination for 1 million people is not a realistic possibility. The
only way exclusion could have worked was if the suspected leaders were
separated from the rest of the population and held in a secure situation
where the more formal legal procedures could be invoked. Separation did
not happen, was not seriously tried, and some argue that the situation was

179



wWAR {F PEACE IN ZAIRE/CONGO

such that separation was only a realistic possibility at the beginning of the
crisis when the refugees first flowed into eastern Zaire.””

Regarding the cessation clause, it would first have to be determined
that the situation was indeed better, which was by no means clear in Rwanda,
at least in certain parts of the country. In order to do this, uNHCR would
also need access to all areas of the country, which it did not have in Rwanda.
Once such a determination is made, however, it must then be decided how
the refugees should go back. Unceremoniously pushing them back with
the use of military force would not seem to be the humanitarian answer.
However, the experience of the Great Lakes indicated that such tactics could
work. First, the use of force on the part of state militaries in Tanzania and
Burundi did get refugees back in a relatively mild manner with relatively
few incidents. And, it must be noted that most of the refugees were happy
to be going back.

In Zaire, it was a somewhat different story, where refugees returned as
a result of forces other than national military forces, which might have at
least some constraints put on them by international public opinion. Most of
those who returned to Rwanda in the initial mass repatriation were happy to
be going back. The problem came with those who did not return to Rwanda
immediately. They found themselves in horrendous humanitarian situations,
and an unknown number were killed, mostly by the ArpL. Further, while
UNHCR was able to play at least some role in the returns from Tanzania,
it was excluded from any action to protect and aid the refugees until they
returned to Rwanda or until they emerged from the forest, particularly in
Tingi Tingi and then Kisangani, in a very desperate situation. Clearly, in
the case of eastern Zaire, the refugees would have benefited, and the overall
security situation would have changed significantly, if the refugees had
returned earlier. UNHCR recognized this and this is why unscr Goma
quietly supported some sort of forced repatriation to break the grip of the
militants and thus allow the refugees to return.”® Things certainly did not
turn out how these uNHCR personnel imagined, but one can wonder what
would have happened if the international community had, in fact, listened
to, and acted upon, such views.

'This brings me to my third point. Even as humanitarian actors, and
UNHCR in particular, are given the lead role as substitutes for concerted
international action, they are marginalized. This occurs in two ways. First,
UNHCR was not given the resources it needed by the international community
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to carry out its mandate. Second, it became a backseat observer as events

passed beyond its grasp. As the AFDL swept through eastern Zaire, it had to

evacuate and could not carry out its activities. As the Tanzanian government
pushed refugees back to Rwanda it felt it had to go along, thereby undermin-
ing the principle of voluntary repatriation. It could not do everything that
needed to be done to protect refugees and maintain all of their rights — which

would have entailed separating the militants — because it did not have the

mandate or resources to do so. Insofar as it was able to aid millions of people

and engage in some protection activities, UNHCR could be considered to

have been successful to a certain extent in the Great Lakes. Yet, it was not

allowed to be completely successful by all parties to the conflict, including

the rebels, the Zairian government, Rwanda, and various international actors,
including the United States, which, particularly once most of the refugees

had returned, became obstructionist rather than helpful.

UNHCR has been extremely flexible and entrepreneurial in many cir-
cumstances, pushing the boundaries of its formal mandate to assist great
numbers of people, negotiating access, at times being outspoken on the
international stage.” Yet, the experience in the Great Lakes demonstrates
two important points with regard to UNHCR as an international humani-
tarian organization. First, it has spent more and more of its resources and
energies providing humanitarian assistance rather than protection. Some
would argue that this indicates that uNHCR has strayed too far from its
intended path to protect refugees.®® I am not sure this is true. The two
activities cannot necessarily be divorced from each other. To the extent
its protection activities may have suffered, this may have more to do with
whether it has been allowed and given resources to provide that protection.
'This leads to the second, and related, point. UNHCR is part of an interna-
tional governmental organization and is thus beholden to state interests.
When those state interests do not coincide with real protection activities,
uNHCR will obviously be constrained. It cannot raise its own military force
to separate out militants, there can be no ‘Ogata’s Troops.”If it is not given
the best intelligence, it may have a harder time finding refugees, as when the
Us cut off its reconnaissance information after November 1996. UNHCR has
perhaps the most developed capability to provide humanitarian assistance
in the world. In some cases this may not be adequate to address a complex
humanitarian emergency without other requisite resources which, by itself,

it does not possess.
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Conclusion

In eastern Zaire, UNHCR, as 2 humanitarian organization, found itself to

be out of its depth. Beyond pure humanitarian issues, UNHCR was faced

with security and political issues which it had neither the mandate nor the

resources to deal with. Humanitarian crises never occur within a political

vacuum, and UNHCR has been able, to varying degrees of success, to deal

with the political milieu in which it has found itself on many occasions. The

Great Lakes, and in particular eastern Zaire, was unique, however, in the

severity and brutality of many of the main actors who created and fed the

humanitarian nightmare. UNHCR, as well as the many other humanitarian

actors, was expected to work in, and indeed address, an exceedingly complex
and insecure situation with virtually no backing from the international

community which had set it the task in the first place. This was not the first
time the international community has used humanitarian action to avoid
squarely facing a situation. It perhaps, however, represented an extreme. In
light of its refusal to stop the genocide and then to address the situation
which resulted as a result of its inaction, it is hard to see how the interna-
tional community could become any more cowardly. It set up UNHCR to
fail, even if not intentionally. Yet, given the extreme situation, it is hard to
rate UNHCR as a failure in eastern Zaire. It has come under great criticism
for creating and perpetuating the instability in the region by maintaining
the camps. Yet, this is the job it was sent to do, and when it tried to truly
address the broader situation, its pleas fell on deaf ears.

Notes

¢t This chapter is partly based on more than 5o interviews conducted during the summer of
1998 in Tanzania, Burundj, Rwanda, and Geneva with UNHCR personnel, NGO officials,
and governmental representatives. Because of the nature of much of the information
provided here, including its great sensitivity, individuals are not identified. I would like
to thank uNHCR for providing me with significant logistical support during my time
in the Great Lakes, and the individuals who 1 interviewed, who were most helpful in
answering my questions.
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